TO: LAFCO Commissioners

FROM: Verne Ball, LAFCO Counsel
DATE: March 23, 2026
RE: Constitutional Issues With The Alexander Valley Water District Proposal

The proposed Alexander Valley Water District would conduct board elections
pursuant to the following rule: “Each voter shall have one vote for each dollar’s worth of
land to which he or she holds title.” (Water Code § 35003.) Because universal suffrage is
a widely held democratic value, the existence of water districts where only landowners are
entitled to vote is the subject of significant legal controversy. Notwithstanding this
controversy, there is an exception to the “one person, one vote” for some water districts.
Only certain parts of the proposal — specifically those related to the Sustainable
Groundwater Management Act (SGMA) - raise constitutionalissues, and the Commission
can adopt conditions to avoid those issues.

. BACKGROUND REGARDING THE SUSTAINABLE GROUNDWATER
MANAGEMENT ACT AND THE PETITION

SGMA requires medium- and high-priority basins to develop groundwater
sustainability agencies. The Alexander Valley water basin is not currently classified as
medium- or high-priority.

This means that the creation of a Groundwater Sustainability Agency in this area is
optional. Sonoma County and Sonoma County Water Agency are not currently in the
process of forming a Joint Powers Agency to serve as a Groundwater Sustainability Agency
in this basin.

The proposed Alexander Valley Water District proposal states:

The AVWD will participate in creating a Groundwater
Sustainability Agency (GSA), when and if itis mandated in
cooperation with other agencies with water management
responsibilities within the Alexander Valley and Cloverdale
Area subbasins, including the Sonoma County Water Agency,
City of Healdsburg, the City of Cloverdale, and private and
mutual water companies.

The petition asks for:

Full authority to comply with and exercise all provisions of
SGMA, including the ability to elect to become and exercise
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the powers of a GSA and to cooperate with other public
agencies through exercise of joint powers. (Wat. Code §8
10720-10738, specifically 88 10723-10726.9 [establishment of
groundwater sustainability agencies and GSA powers].)

The language of the petition is ambiguous, and it appears to contemplate that the
proposed district could either itself be the Groundwater Sustainability Agency or
participate in a Joint Powers Authority with an appointed board that is the Groundwater
Sustainability Agency.

For the reasons explained below, only the latter can be permitted.

. Legal Short Summary

e The equal protection clause of the Fourteenth Amendment of the United States
Constitution triggers an electoral “one person, one vote” requirement that generally
does not allow elections in which only landowners may vote.

e The Supreme Court has also held that a water district with very limited powers
presents an exception to this general rule.

e Allowing a water district that does not have elections based on “one person, one
vote” principles to become a Groundwater Sustainability Agency significantly
expands the regulatory powers and duties of the district, in a manner that likely
would violate the equal protection requirements of the federal and California
constitutions.

e The California Supreme Court has held that the “one person, one vote” issue has no
relevance to appointed boards. Accordingly, there would be no constitutional issue
with the proposed water district participating in a Joint Powers Authority with other
agencies that would be the Groundwater Sustainability Agency.

e Forthisreason, a condition on the creation of the agency is appropriate, precluding
the proposed water district from being the Groundwater Sustainability Agency, but
allowing it to be a member of Joint Powers Authority that would be that agency.

. Analysis

A. Equal Protection And The “One person, One Vote” Requirement

The U.S. Constitution generally requires “one person, one vote” in the context of
elections. Case law has held that voting schemes that either restrict the franchise to



landowners or that weigh votes unequally violate the equal protection clause of the
Fourteenth Amendment.’

In one California case involving a district where votes were weighted based on land
ownership, the California Supreme Court stated:

It should also be pointed out that the inequality of voting
strength in this case, as compared to district apportionment
cases, is all the more questionable for being based directly
upon the land-wealth of the voter. [1] ... Like the feudal
landlords of old, the land wealthy developer, under the
[district’s] voting system, controls the destiny of the [district]
community while the ‘land poor’ residents have no effective
voice in selecting those who will be governing the affairs with
which they are so vitally concerned. Burrey v. Embarcadero
Municipal Improv. Dist. (1971) 5 Cal.3d 671, 679.

B. There Is An Exception For Water Districts To The “One Person, One Vote”
Requirement Based On The Very Limited Powers Of A Water District.

The U.S Supreme Court has carved out an exception to the one person, one vote
rule for water districts. This exception is grounded in their extremely limited powers. The
Supreme Court said the following in Salyer Land Co. v. Tulare Lake Basin Water Storage
Dist. (1973) 410 U.S. 719:

The appellee district in this case, although vested with some
typical governmental powers, has relatively limited authority.
Its primary purpose, indeed the reason for its existence, is to
provide for the acquisition, storage, and distribution of water
for farming in the Tulare Lake Basin. It provides no other

" Avery v. Midland County., 390 U.S. 474, 480- 81 (1968) (preventing local-government units
with general powers from being apportioned among single-member districts of
substantially unequal populations); Cipriano v. City of Houma, 395 U.S. 701, 706 (1969)
(rejecting voting limits for revenue bonds); Kramer v. Union Free Sch. Dist. No. 15, 395 U.S.
621, 630-62 (1969) (rejecting limits on school-district voting); Hadley v. Junior Coll. Dist.,
397 U.S.50, 54-55,58 (1970) (applying one-person, one-vote principles to state and local
elections for persons performing public functions); City of Phoenix v. Kolodziejski, 399 U.S.
204, 214-15 (1970) (rejecting limits on voting for municipal general-obligation bonds).



general public services such as schools, housing,
transportation, utilities, roads, or anything else of the type
ordinarily financed by a municipal body. There are no towns,
shops, hospitals, or other facilities designed to improve the
quality of life within the district boundaries, and it does not
have a fire department, police, buses, or trains. Ibid.

Not only does the district not exercise what might be thought
of as "normal governmental" authority, but its actions
disproportionately affect landowners... In short, there is no
way that the economic burdens of district operations can fall
on residents qua residents, and the operations of the districts
primarily affect the land within their boundaries. (Salyer Land
Co.,410U.S. 719, 728-729, citations omitted.)

In Ballv. James (1981) 451 U.S. 355, the Supreme Court again found no equal protection
violation in a case where state law limited voter eligibility to landowners and apportioned
voting power according to the amount of land a voter owned. The Supreme Court
explained:

The constitutionally relevant fact is that all water delivered by
the Salt River District, like the water delivered by the Tulare
Lake Basin Water Storage District, is distributed according to
land ownership, and the District does not and cannot control
the use to which the landowners who are entitled to the water
choose to putit. As repeatedly recognized by the Arizona
courts, though the state legislature has allowed water districts
to become nominal public entities in order to obtain
inexpensive bond financing, the districts remain essentially
business enterprises, created by and chiefly benefiting a
specific group of landowners. [citations] As in Salyer, the
nominal public character of such an entity cannot transform it
into the type of governmental body for which the Fourteenth
Amendment demands a one-person, one-vote system of
election. (451 U.S. 355, 367-368, citations omitted.)



C. A Water District That Becomes A Groundwater Sustainability Agency Pursuant
To SGMA Can No Longer Take Advantage Of The Exception To “One Person, One
Vote.”

If a water district becomes a Groundwater Sustainability Agency under the SGMA, it
alters both the powers and the duties of the agency. If a water district becomes a
Groundwater Sustainability Agency, it "may perform any act necessary or proper to carry
out the purposes of [SGMA]," including the adoption of "rules, regulations, ordinances, and
resolutions." (Water Code § 10725.2(a)-(b).)

Groundwater Sustainability Agencies may acquire and develop property and
facilities, monitor and investigate property owners for compliance, and limit or suspend
groundwater extractions. (Water Code §810725.2(a), 10725.4, 10726.2, 10726.4(a)(2).)
SGMA grants the agencies the power to impose civil penalties for excessive extraction or for
violation of any "rule, regulation, ordinance or resolution" that they have adopted. (Water
Code § 10732(a)(2).) The agencies may impose fees for well permits and extractions to
cover the costs of administration, planning, monitoring, enforcement, and other activities
that support groundwater management. (Water Code 88 10730(a), 10730.2.)

The water district exception discussed above is based on the limited powers of the
district and not the simple fact that it is a water district. For example, in Choudhry v. Free
(1976) 17 Cal.3d 660, the California Supreme Court held the exception is inapplicable to
the Imperial Irrigation District because of the broad scope of that district’s governmental
authorities.

Similarly, in Bjornestad v. Hulse (1991) 229 Cal.App.3d 1568, 1585-82, the Court of
Appeal held that the exception did not apply to the Sierra Lakes County Water District
because, among other reasons, that district served domestic customers and could “pass
misdemeanor ordinances governing residential use of water and sewer services.”

The addition of a Groundwater Sustainability Agency’s regulatory powers to the
proposed district would require “one person, one vote” for the board election.

D. The “One Person, One Vote” Constitutional Requirement Is Inapplicable To
Appointed Boards, And A Landowner Water District May Be Part Of A Joint
Powers Authority That Is The Groundwater Sustainability Agency.

Per se under California law, the “one person, one vote” requirement does not apply
to agencies that have appointed boards. (People ex rel. Youngerv. County of El Dorado
(1971) 5 Cal.3d 480.)



Some critics have suggested that this creates a situation whereby agencies can
avoid the constitution by allowing for malapportionment and disenfranchisement
indirectly, where it cannot be accomplished directly, and that this might lead to
constitutional liability notwithstanding existing case law. (Louise Nelson Dyble, NOTE:
Aquifers and Democracy: Enforcing Voter Equal Protection to Save California's Imperiled
Groundwater and Redeem Local Government, 105 Calif. L. Rev. 1471 (2017).) Other critics
express sympathy for this view, and “score” Joint Power Authorities higher in terms of
respect for democratic values if their appointed board members are elected by voters.
(Dave Owens, The Water District and the State, 131 Yale Law Journal 1 (2024).)

Notwithstanding the arguments of these critics, existing law permits Joint Powers
Authorities to have board members appointed from districts with restricted suffrage.

v. Conclusion

If the Commission elects to approve the proposal, it should consider imposing a
substantially similar condition as the following:

“The Alexander Valley Water District may not become, or take any action to become,
a Groundwater Sustainability Agency under the Sustainable Groundwater
Management Act. This condition does not preclude it from being a member of Joint
Powers Authority that would be the Groundwater Sustainability Agency.”



